
UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

In re 
UNITED PRODUCERS, INC. 
 

Debtor and Debtor-in-Possession 

 Case No.  05-55272 
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Chapter 11 
Judge:  Charles M. Caldwell 
 

RESPONSE OF DEBTOR TO OBJECTION OF UNITED STATES TRUSTEE 
TO MOTION OF UNITED PRODUCER’S, INC. FOR AN ORDER AUTHORIZING: 

(1) THE SALE OF CERTAIN REAL PROPERTY FREE AND CLEAR OF INTERESTS, 
LIENS, CLAIMS AND ENCUMBRANCES PURSUANT TO §363(b) AND (f) OF THE  

BANKRUPTCY CODE; AND (2) THE LEASEBACK OF SAID REAL PROPERTY 
PURSUANT TO A CERTAIN LEASE AGREEMENT 

 
NOW COMES, United Producers, Inc., debtor and debtor-in-possession herein (“UPI” of 

“Debtor”), and hereby files this response to the Objection of the United States Trustee (“UST”) 

to the captioned motion filed by UPI herein (the “Motion”). 

 1. In paragraph 3 of the Objection, the UST states that the Motion does not provide 

adequate information as to whether the terms of the sale are fair and reasonable.  In support of 

this objection the UST states that no information is provided to verify who prepared the 

appraisal.  As noted in the Motion, the subject property was appraised on January 7, 2005.  That 

appraisal was performed by The Mentor Group.  The Mentor Group was retained by CoBank 

ACB, UPI’s lender and the entity that holds a mortgage upon the property.  The appraisal is 

attached hereto as Exhibit A.  The individual appraiser that conducted the appraisal is John C. 

Kruzinski, ASA, an Ohio State Certified General Appraiser. The purpose of the appraisal as 

noted on page 4 thereof in the Summary of Important Data and Conclusions,  was to determine 

the market value of the property.  The appraisal establishes that the market value for the property 
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at January 7, 2005 was $765,000. 

 2. In paragraph 4 of the Objection, the UST states that no information is provided 

from which to determine the reasonableness of the rental to be paid under the lease and how it 

was calculated.  Further, the UST states that no information is provided regarding what it would 

cost for UPI to move its operations to another facility.  Finally, the UST questions the “additional 

costs” that the UST believes  UPI will be required to pay under the lease.    

 With respect to the rental to be paid under the lease, the amount payable represents the 

market rate for commercial office space of the same quality and type as the property.  Further, 

the rent for the renewal term increases by 5%, again, within the market for commercial space of 

the type in question.  

 UPI has not seriously considered moving its operations to another facility.  First, moving 

at this time would cause a substantial and unnecessary disruption to the Debtor’s operations at a 

critical time during its reorganization.  Second, because the initial lease term is limited to 3 

years, the lease provides the Debtor with significant flexibility.  The sale and leaseback allows 

the Debtor to realize the current value of the property, to substantially pay down its obligations 

to CoBank  and to have the flexibility to move to another location in 3 years if it determines it 

needs less space. 

 Regarding the costs and expenses Debtor is obligated to pay under the lease, the facts are 

that Debtor currently is required to provide insurance, pay real estate taxes and  maintain the 

property.  Thus, Debtor is not incurring any significant additional expense as a result of the lease, 

with the exception of the rent payment. 

 3. The UST requests additional information about the prospective purchasers.  As 

the UST notes in the Objection, the Motion states that the “Buyer has no affiliation with 
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Debtors”.  To the extent such disclosure is not sufficient, Debtor hereby confirms that there is no 

direct or indirect relationship between the buyers and Debtor.  The buyers; Hamilton Commerce, 

Ltd., John D. Ross and Barbara D. Ross , are not associated with Debtor or any officer or 

principal of Debtor.  The buyers approached Debtor expressing an interest in acquiring the 

property.  The sale was negotiated between the buyers  and counsel for the Debtor.  The 

proposed sale was negotiated in good faith and is an arms length transaction. 

 4. The UST questions the 4% broker’s commission provided by the sale contract.  In 

fact, the commission amount is customary-- if not low--for a commercial real estate sale.  While 

the UST finds it curious that the brokers apparently have some relationship to the buyers, such 

relationship does not result in the sale being any less than at arms length.  The facts are that the 

buyers are real estate investors and brokers.   

 5. The UST’s final concern expressed in paragraph 7 of the Objection relates to the 

payment of the broker’s commission.  First,  as noted in the Motion, the commission is to be split 

between Hamilton Commerce Realtors and Independence Real Estate Services.  Neither of these 

brokers was retained by nor represents Debtor.  Accordingly, Debtor is not required to retain 

these brokers pursuant to 11 U.S.C. §327(a).  The purchase offer made to Debtor contained the 

condition that the brokers’ commission is paid by Debtor.  This is not uncommon in the 

commercial real estate context.  Had Debtor refused to pay the commission, the purchase price 

offered would have been reduced by the commission amount.  Accordingly, the net impact on 

Debtor is the same.  The key issue is not that the real estate companies with which the purchasers 

are affiliated will benefit from a commission; but, rather, that the Debtor benefits by realizing on 

its equity interest in the property while still being able to maintain operations at such property.  

While Court approval of the manner in which the sale proceeds are to be distributed is required, 
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in that connection the question to be considered by the Court is whether the sales commission is 

reasonable.  In this case the commission to be paid is reasonable. 

 The Debtor appreciates that the UST requires additional information to clarify the terms 

of the sale and leaseback as contemplated by the Motion.  The Debtor believes this response 

adequately addresses the concerns raised by the UST.  Accordingly, Debtor requests that the 

Motion be approved. 

 Respectfully submitted, 
 

/s/ Reginald W. Jackson
Reginald W. Jackson    (0022885) 

 Vorys, Sater, Seymour and Pease LLP 
 52 E. Gay Street 
 Columbus, OH 43215 
 (614) 464-5621 
 

Counsel for Debtor 
 

CERTIFICATE OF SERVICE

On this 26th day of July, 2005, the above and foregoing was served upon Core Service 
List  #4 by first class mail, postage prepaid, and upon the United States Trustee by hand delivery.  
 

/s/Reginald W. Jackson
Reginald W. Jackson 

 

07/26/2005 - 9722708






















