UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
In re Case No. 05-55272
UNITED PRODUCERS, INC. Joint Administration
Debtor and Debtor-in-Possession Chapter 11
Judge: Charles M. Caldwell

MOTION OF UNITED PRODUCERS, INC. FOR AN ORDER AUTHORIZING:
(1) THE SALE OF CERTAIN REAL PROPERTY FREE AND CLEAR OF
INTERESTS, LIENS, CLAIMS AND ENCUMBRANCES PURSUANT TO § 363(b)
AND (f) OF THE BANKRUPTCY CODE;: AND (2) THE LEASEBACK OF SAID
REAL PROPERTY PURSUANT TO A CERTAIN LEASE AGREEMENT

United Producers, Inc., debtor and debtor-in-possession in the above-captioned
case (hereinafter, the “Debtor” or “UPI”), hereby moves this Court for an order
authorizing: (1) the sale of certain real property free and clear of interests, liens, claims
and encumbrances pursuant to Section 363(b) and (f) of the Bankruptcy Code; and (2) the
leaseback of said real property pursuant to a certain Lease Agreement. In support of this
Motion, the Debtor respectfully represents as follows:

JURISDICTION

1. On April 1, 2005 (the “Petition Date”), the Debtor filed with the United
States Bankruptcy Court for the Southern District of Ohio (the “Court”) its voluntary
petition for relief under chapter 11 of Title 11 of the United States Code, 11 U.S.C. §§
101-1330 (the “Bankruptcy Code”). The Debtor continues to operate and manage its
businesses as debtor in possession pursuant to Sections 1107(a) and 1108 of the
Bankruptcy Code. Pursuant to a Court Order entered of April 4, 2005, the Debtor, and
the case of its wholly owned subsidiary Producers Credit Corporation, are being jointly

administered under Case No. 05-55272 (the “Case”) (collectively, UPI and Producers
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Credit Corporation shall be referred to as the “Debtors”).

2. No creditors’ committee has been appointed, nor has a trustee or examiner
been sought or appointed, in this Case.

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 157
and 1334. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. This matter is a
core proceeding pursuant to 28 U.S.C. § 157(b)(2).

4. The statutory basis for the relief requested herein is Section 363(b) and (f)
of the Bankruptcy Code.

BACKGROUND

A. In General

5. UPI is an agricultural cooperative organization owned by farmers and
ranchers located primarily in the Midwest. UPI offers a full range of services including
livestock marketing, risk management, and production management services. An
extension of loans and related products are offered through its wholly owned subsidiary,
Producers Credit Corporation (“PCC”). UPI is governed by a 16 member board of
directors, with each member representing a region of the cooperative.

6. The Debtors operate on a massive scale. UPI processes transactions of
between $800 million and $1 billion per year, which involves processing 25,000 to
30,000 checks per month. Between 40,000 and 70,000 farmers do business with UPI at
least once a year in transactions ranging from sales of partial herds to an entire herd
representing an entire year of work. PCC has a loan portfolio of approximately $70
million.

B. The Proposed Sale and Leaseback of Real Property

7. UPI owns certain improved real estate commonly referred to as: (1) 5909



Cleveland Avenue, Columbus, Ohio (the “Cleveland Property”); and (2) 2403 Hampsted
Dr., Columbus, Ohio (“Hampstead Property”) (collectively, the Cleveland Property and
the Hampstead Property shall be hereinafter referred to as, the “Properties”). The
Properties currently serve as the principal place of business of the Debtors.

8. Because of the equity in the Properties as compared to the book value of
the Properties, UPI desires to sell the Properties to realize that value and apply the
proceeds to reduce Debtor’s outstanding obligations to CoBank, ACB (“CoBank™).

0. Because the Properties serve as Debtors’ corporate headquarters, entry of
the lease transaction is necessary to allow Debtors’ the ability to continue operations in
an uninterrupted fashion.

10. A copy of the Real Estate Purchase Contract (the “Purchase Contract”) is
attached hereto as Exhibit A. Under the Purchase Contract, UPI proposes to sell the
Properties to Hamilton Commerce Ltd. (“Hamilton”), John D. Ross (“John) and Barbara
D. Ross (“Barbara”) (collectively, Hamilton, John and Barbara are hereinafter referred to
as the “Buyer”). The Buyer has no affiliation with Debtors. The primary terms of the
proposed sale are as follows:

Sales Price: The sale price is Seven Hundred Sixty Five Thousand
and 00/100 Dollars ($765,000.00).

Buyer’s Contingencies: The Buyer’s completion of the transaction is
subject to the following conditions: (i) Bankruptcy Court approval;
(i1) obtaining financing satisfactory to Buyer in Buyer’s sole
discretion; and (iii) Buyer and Seller entering into an agreement for
the lease of the Properties generally in the form of the Lease
Agreement attached hereto as Exhibit B (the “Lease”).

Debtor’s Contingencies: Debtor’s completion of the transaction is
subject to the following conditions: (i) Debtor obtaining approval
from the Court to enter into the Purchase Contract and Lease; (ii)

the entry of an order by the Bankruptcy Court authorizing the sale of
the Properties pursuant to the Purchase Contract free and clear of
liens, claims and interests; (iii) the entry of an order authorizing
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Debtor to enter the Lease; and (iv) Debtor obtaining any necessary
approvals from CoBank, as the current mortgage holder upon the
Properties.

1. Pursuant to the Purchase Contract, Hamilton shall receive an undivided
one-half interest in the Properties and John and Barbara shall each receive an undivided
one-quarter interest in the Properties.

12. Pursuant to Addendum A to the Purchase Contract, certain real estate
brokers are entitled to a commission totaling 4% of the purchase price, or Thirty
Thousand Six Hundred and 00/100 Dollars ($30,600.00). Hamilton Commerce
Realtors/Ben Dougan (“Hamilton Realtors”) shall receive 2% of the purchase price, or
Fifteen Thousand Three Hundred and 00/100 Dollars ($15,300.00) and Independence
Real Estate Services/John D. Ross (“Independence’) shall receive 2% of the purchase
price, or Fifteen Thousand Three Hundred and 00/100 Dollars ($15,300.00). Ben
Dougan is the sole member of the buyer Hamilton. Neither Hamilton Realtors or
Independence are brokers representing Debtor.

13. On January 7, 2005, the Properties were appraised for Seven Hundred
Sixty Five Thousand and 00/100 Dollars ($765,000.00). The property is carried on the
Debtor’s books at a value of $276,000.

14.  Pursuant to the Lease, UPI shall lease the Properties from Buyer. The
primary terms of the Lease are as follows:

Term: The initial term (the “Initial Term”) of the Lease is three (3)
years with an option to renew the Lease for an additional three (3)
years (the “Renewal Term”).

Rent: The base rent for the Properties for the Initial Term shall be
$81,689.30 per annum, payable in monthly installments of
$6,807.44 each. The base rent for the Properties for the Renewal

Term shall be $85,773.76 per annum, payable in monthly
installments of $7,147.81 each.



15.  UPIintends to continue to use the Properties as its principal place of
business for the foreseeable future.

C. Mortgage and Other Lien Interests Against The Properties.

16. A title examination of the Properties reveals the following mortgages,
liens and other and/or potential encumbrances:

a. Mortgage from UPI to CoBank dated October 6, 2004
filed for record on October 28, 2004 at 10:52 a.m. as
Instrument No. 200410280248860 in the Recorder’s Office,
Franklin County, OH, in the amount of $103,000,000. Said
mortgage was amended in Instrument No.
200412300293692, Recorder’s Office, Franklin County,
OH.

b. Mortgage from UPI to CoBank dated December 3,
2004, filed for record on December 30, 2004 at 10:56 a.m.
in Instrument No. 200412300293694, in the Recorder’s
Office, Franklin County, OH, in the amount of
$10,000,000.

c. Mortgage from UPI to CoBank dated April 4, 2005,
filed for record on May 19, 2005, at 10:13 a.m. in
Instrument No. 200505190095713, in the Recorder’s
Office, Franklin County, OH in the amount of
$74,710,929.81.

d. Mortgage, Assignment of Rents and Security Agreement
from Producers Livestock Association (nka UPI) to
Huntington National Bank (“HNB”) dated August 28,

1997, filed for record on August 29, 1997 at 3:23 p.m. in
Instrument No. 199708290082136, in the Recorder’s
Office, Franklin County, OH in the amount of $7,700,000.

e. Mortgage and Security Agreement from Producers
Livestock Association (nka UPI) to HNB dated July 14,
1994, filed for record on July 14, 1994 at 4:10 p.m. in
Official Record 26965, Page I-16, in the Recorder’s Office,
Franklin County, OH in the amount of $500,000.

f. Financing Statement from Producers Livestock
Association (nka UPI) to HNB, filed for record on July 14,
1994 at 4:30 p.m. in Official Record 4158, page E-04,
amended in Instrument Number 200002290039686 and
continued in Instrument Number 200107160160758, all in
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the Recorder’s Office, Franklin County, OH.

g. Financing Statement from Producers Livestock
Association (nka UPI) to HNB, filed for record on August
29, 1997 at 1:08 p.m. in Instrument No. 199708290081873,
amended at Instrument No. 200002290039689 and
Instrument No. 200002290039699.

h. Financing Statement from Producers Livestock
Association (nka UPI) to HNB, filed for record on August
29, 1997 at 1:08 p.m. in Instrument No. 199708290081879,
amended at Instrument No. 200002290039697.

1. Affidavit of Foreign Judgment No. 05JG-03-002498, GE
Cattle, Inc., Curreys of Nebraska, LLC, Loren E. Eckert
and Mary A. Eckert, plaintiffs (collectively, “GE Cattle”),
vs United Producers, Inc., defendant, in the amount of
$17,062,431.41 plus interest and costs filed March 3, 2005,
in the Court of Common Pleas, Franklin County, OH.

17. The mortgage, security interests and financing statements filed by HNB
while still reflected as liens upon the Properties, have actually been satisfied in full by
UPL HNB will be provided notice of the relief requested by this Motion, of Debtor’s
position that the liens of HNB have been satisfied in full, that HNB has no interest in the
Properties and that the Properties will be sold free and clear of any interest of HNB.

18. CoBank the holder of 3 mortgages upon the Properties has consented to
the relief requested herein subject to CoBank receiving the net proceeds from the
Purchase Contract.

19.  With respect to the Affidavit of Foreign Judgment filed by GE Cattle and
any judgment lien upon the Properties resulting therefrom, as detailed hereinafter, the
Properties may be sold free and clear of such lien pursuant to §363(f)(4) because such

lien is in bona fide dispute.

RELIEF REQUESTED

20. By this Motion, UPI respectfully requests entry of an order pursuant to



Section 363(b) and (f) of the Bankruptcy Code authorizing UPI: (i) to sell the Properties
to the Buyer free and clear of all interests, liens, claims and encumbrances pursuant to the
Purchase Contract; (ii) to allow the net proceeds from the sale to be paid to CoBank in
recognition of its first and best lien upon the Properties; (iii) pursuant to Local Rule
6004-1(b)(2) to disburse the net proceeds to Co-Bank prior to filing a report of sale, with
such report being filed within twenty (20) days of closing of the sale; and (iv) to lease the
Properties from Buyer pursuant to the Lease.

BASIS FOR RELIEF

21. Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee,
after notice and a hearing, may use, sell, or lease, other than in the ordinary course of
business, property of the estate.” 11 U.S.C. § 363(b)(1). Additionally, §363(f) provides
that “the trustee may sell property under subsection (b) or (¢) of this section free and clear
of any interest in such property of an entity other than the estate, only if”

(1) applicable nonbankruptcy law permits sale of such
property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value of all liens
on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

Furthermore, under Bankruptcy Code section 105(a), “[t]he court may issue any order,
process, or judgment that is necessary or appropriate to carry out the provisions of this

title.” 11 U.S.C. § 105(a). The Debtor submits that for the reasons set forth below, the



proposed sale is in the best interests of the estate and meets the requirements of
Bankruptcy Code sections 363 and 105.

22.  In order to justify a sale out of the ordinary course of business, a debtor
must generally articulate a business reason to support its entry into the sale. E.g.,

Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986). Section 363 does

not require that the court substitute its business judgment for that of the debtor. See In re

Ionosphere Clubs, Inc., 100 B.R. 670, 680 (Bankr. S.D.N.Y. 1989).

23.  Courts have adopted a flexible case-by-case test to determine whether a
debtor’s proffered business purpose justifies the transaction under section 363(b). See In

re Baldwin United Corp., 43 B.R. 888, 905 (Bankr. S.D. Ohio 1984).

[TThere must be some articulated business justification for
using, selling, or leasing the property outside the ordinary
course of business.... Whether the proffered business
justification is sufficient depends on the case. As the
Second Circuit held in Lionel, the bankruptcy judge should
consider all salient factors pertaining to the proceeding and,
accordingly, act to further the diverse interests of the
debtor, creditors and equity holders, alike. He might, for
example, look to such relevant factors as the proportionate
value of the assets to the estate as a whole, the amount of
elapsed time since the filing, the likelihood that a plan of
reorganization will be proposed and confirmed in the near
future, the effect of the proposed disposition on future plans
of reorganization, the proceeds to be obtained from the
disposition vis-a-vis any appraisals of the property, which
of the alternatives of use, sale or lease the proposal
envisions and, most importantly perhaps, whether the asset
is increasing or decreasing in value. This list is not
intended to be exclusive, but merely to provide guidance to
the bankruptcy judge.

In re Walter, 83 B.R. 14, 19-20 (B.A.P. 9th Cir. 1988), citing In re Lionel Corp., 722 F.2d

1063, 1071 (2nd Cir. 1983). A distillation of the factors considered reveals two
fundamental questions to be addressed when a court assesses a transaction out of the

ordinary course: (i) how the proposed transaction impacts the debtor’s reorganization
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efforts, and (i1) whether the transaction is in the best interests of the creditors and equity
holders.

24.  As stated earlier, the book value of the Properties is $276,000.
Accordingly, there is substantial equity in the Properties, which Debtors will not realize if
the sale to Buyer does not occur. Because the net proceeds of sale will be paid to
CoBank, Debtor’s estate will benefit because of the reduction in outstanding obligations
due CoBank. Additionally, pursuant to the Lease, Debtors have secured their ability to
continue to operate from their existing headquarters building for at least the next 3 years,
and potentially, for another 6 years. The realization of the equity in the Properties and
the related reduction in debt when combined with the reasonable cost structure of the
Lease, makes the sale transaction a win-win situation for the Debtor.

25.  Moreover, with respect to a proposed asset sale, “[a]ll sales not in the
ordinary course of business may be by private sale or by public auction.” Fed. R. Bankr.
P. 6004(f)(1). Here, the Debtor proposes to sell the Properties without incurring the cost
and delay associated with conducting a public auction in the Chapter 11 case. Because
the purchase price for the Properties equals the appraised value of the Properties, the
Debtor submits that it will receive fair market value for the assets being sold.

26.  The proposed sale free and clear of any liens also is appropriate here.
Because Bankruptcy Code section 363(f) is drafted in the disjunctive, satisfaction of any
one of its five requirements will suffice to approve the sale of the Properties free and

clear of liens. See 11 U.S.C. § 363(f); Michigan Employment Sec. Comm’n v.

Wolverine Radio Co., Inc. (In re Wolverine Radio Co.), 930 F.2d 1132, 1147 n.24 (6th

Cir. 1991) (section 363(f) written in disjunctive; court may approve sale “free and clear”

provided at least one of the subsections is met); Citicorp Homeowners Servs., Inc. v.




Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same).

27. With respect to the liens and interests filed of record in favor of HNB, all
of Debtors’ obligations to HNB were satisfied long before the Petition date. For some
unknown reason, HNB has never released its liens of record. Because Debtors’
obligations to HNB have been satisfied, applicable nonbankruptcy law permits the sale of
the Properties free and clear of any HNB interest. Likewise, because HNB has been paid
in full, any claimed interest of HNB to the Properties is in bona fide dispute.

28.  As to the mortgage interests of CoBank, because CoBank will receive the
net proceeds from the sale transaction, CoBank has consented to the sale.

29. Regarding the lien claims of GE Cattle, such lien claims are in bona fide
dispute. First, the filing of an Affidavit of Foreign Judgment (the “Affidavit”) does not
constitute nor does it create an interest or lien upon the Properties. Second, to the extent
GE Cattle asserts that the Affidavit does constitute or create a lien interest upon the
Properties, such interest is clearly preferential and subject to avoidance under §547 of the
Bankruptcy Code because it was obtained within 90 days before the Petition Date. Third,
while the filing of the Affidavit to facilitate transfer of the judgment rendered in favor of
GE Cattle by the United States District Court for the District of Nebraska in Case Nos.
8:01CV557 and 8:02CV566 to Ohio is appropriate, pursuant to O.R.C. §2329.023, no
execution in connection with such judgment may issue under Ohio law for thirty (30)
days. The Affidavit was filed on March 3, 2005. Thus, execution (including taking
action to obtain a lien on the Properties), could not occur until after the Petition Date.

So, any lien obtained prior to the Petition Date would be void or voidable as would any
action taken after the Petition Date because such would be in violation of the automatic

stay. Finally, given the value of the Properties and the amount owed to CoBank on its
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mortgage to secure the post-petition financing provided by CoBank, any lien held by GE
Cattle would by subject to avoidance pursuant to §506 of the Bankruptcy Code.

30.  Based on the above, Debtor submits that any lien on the Properties (with
the exception of the lien for real estate taxes which will be paid at closing), fall within
one of the exceptions contained in §363(f), and thus, are not a bar to Debtor’s right to sell
the Properties free and clear of liens.

CONCLUSION

31.  For the foregoing reasons, Debtor requests that the Court grant the relief
requested by this Motion.

Dated: July 12, 2005 Respectfully submitted,

/s/ Reginald W. Jackson

Reginald W. Jackson (0022885)

VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street (P.O. Box 1008)

Columbus, Ohio 43215 (43216-1008)

Telephone: (614) 464-5621

Facsimile: (614) 719-4778

E-Mail: rwjackson@vssp.com

Attorneys for Debtor-in-Possession

CERTIFICATE OF SERVICE

On this the 12th day of July, 2005, the above and foregoing was served upon Core
Service List # 4 and the following potential lienholders not included on the Core Service
List #4, by first class mail, postage prepaid.

The Huntington National Bank Loren E. Eckert and Mary A. Eckert

Dept: EA4W92 c/o David A. Domina
7 Easton Oval 2424 South 114" Street
Columbus, OH 43219 Omaha, NE 68144

/s/ Reginald W. Jackson
Reginald W. Jackson
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